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U l td fhHUH airaffi 

M fe#, 26 2003 

3IT.3T. 22. — Ph4^M 07*01-2003 # 

33T^?T WTT 76/^.R -fa.R./2002 3 sfrR 'FR^TT-3Tf 220 11 227 % 
3 T*/? 3T^t % T^IFT T TT 7T«^ 3^T 

‘‘191 

[R. 76/^.-f^.U/2002] 
3TT^f£, 

vMPT^ oprn:, (wm) ^ *3^H 7#F1 

ELECTION COMMISSION OF INDIA 
CORRIGENDUM 

New Delhi. tlie 26th March. 2003 

O. N. 22.—In tlie Election Commission oflndia’s 
Order No. 76/UP-L A/2002. dated 7tli January. 2003. for tlie 
existing words and figures in column 3 against Serial Nos. 


220 to 227, the words and figures “ 191-Natthupuf ’ shell 
he read. 

[No. 76/UP-LA/200G] 
By Order, 

ANAND KUMAR, Director (Admn. )-cum-Principal Secy. 

31 ^ 2003 

31 T, at, 23.—3d¥wT,i95i (1951 
43 ) ■stit qru 106 3*3 W 0 ! *f, HR?r Piqta'i ^410 1996 
ft i qjrH Sfjff THSTT 2 ^TRTcT’T, Clo4* 

H#TS%tntra20‘3J!f^, 1998 

ip I 

(frfa w Mn^'wtO 

[R. 82/ R-Ht.U/2/96 (WS .) ] 

STT^TT *$, 

^RTR, ld^M» (7W)-M-7VPt 

New Delhi, tlie 31 st March, 2003 , 

O. N. 23.—In pursuance of Section 106 of the Rep¬ 
resentation of the People Act 1951 (43 of 1951). tlie Elec¬ 
tion Commission of India hereby publishes tlie Judge¬ 
ment dated 20th July. 1998 of tlie High Court of Judicature 
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at Allahabad, Lucknow Bench, Lucknow in Election Peti¬ 
tion No. 2 of 1996. 

ANNEXURE 

IN THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD LUCKNOW BENCH LUCKNOW 

ELECTIONPETITION NO. 2 OF 1996 

Under Sections 80/81 of the Representation of the 
People Act, 1951. 

Bhola Singh Son of Late Sri Beni Madhav Singh 

.Petitioner 


Vs. 

1. Raj Kumari Ratna Singh daughter of Late Raja 
Dinesh Singh 

2. Hari Dutt Son of Sri Narbada Prasad Tiwari 

.Respondents 

Lucknow Dated: 20-7-98. 

Hon AN. Gupta, J. 

In this Election Petition, the election of 
opposite party no. 1 to the Tenth Lok Sab ha which 
was held in May, 1996 has been challenged. Now 
Tenth Lok Sabha has been dissolved and Eleventh 
Lok Sabha has come into existence. Learned Coun¬ 
sel for the petitioner states that in view of the 
changed situations, the petitioner does not press 
this petition. Learned Counsel for opposite party 
No. 1 does not press for coats, the petition is there¬ 
fore dismissed. The petitioner shall be entitled to 
withdraw the security money deposited by him 
alongwith tire petition under Section 117 of the Rep¬ 
resentation of Peoples Act. 

Sd/- 

T. by KSN AN - Gu P ta ’ 

20-7-98. 

Ex. by— [No. 82/UP-HP/2/96(Luc)] 

By Order, 

AN AND KUMAR, Director (Adnin.)-cum-Principal Secy. 


fe^vft, 3 3^T, 2003 

37T. 31. 24.—SffaPvHH, 1951 (1951 
43) ^ *1KT 106 % *fWII tl*l ^ aWl 

H3 I «H 3TR ^ ^51^ IT 

J5fT friT -gRT TTfecT qif^T ri. 2002 «TvT 27 "F 

sfri ^ % to® 

30 ^mfr, 2003 % 3T1^T ■apt TFT TO^TT ^<dl 11 
* ( aUTTf TF 3rfm^HT % 3Rp3ft ^TFT ^TT % I) 

[ri. 82/ TT. H.-??ft/27/2002/2003 ] 

wrqTvT frir, 


New Delhi, the 3rd April, 2003 


O. N. 24. —In pursuance of Section 106 of the Rep¬ 
resentation of the Peqple Act, 1951 (43 of 1951), the Elec¬ 
tion Commission ofilndia hereby publishes the order of 
the High Court of jhmjab and Haryana at Chandigarh 
dated 30th January, 2003 in Election Petition No. 27 of 
2002 filed by Shri Jai^al Singh calling in question the elec¬ 
tion of Smt. Sumitrq Mahaj an and Shri Harendra Singh 
Malik as the Members of Council of States from the State 
of Haryana. j 

ANNEXURE 


IN THE HIGH COURT OF PUNJAB AND HARYANA 
AT CHANDIGARH 
CIVIL ORIGINAL SIDE 
ELECTION PETITION NO. 27 OF 2002 
Jaipal Singh Son of th. Dhajja Ram, resident of Plot No. 
9-A, Sector 6, Faridibad (Haryana) .Petitioner. 


Vs. 


1. Smt. Sumitra Mjahajan 
Wife of Shri O P Mahajan, 
resident of Wand No. 8, 

Hisar (Haryanajt 

2. Harendra Singh Malik 
Son of Shri Jagjeet Singh, 
resident of Village Dahar, 

Tehsil Panipat jDistrict Panipat 

...Respondents 

Election Petition under Section 81 read with Sec¬ 
tions 100 and 101 of the Representation of the People Act, 
1951 praying that thie Election of Respondents to the Coun¬ 
cil of States (Rajya Sabha) from the State of Haryana be 
set aside and petitioner be awarded costs. 

Dated the 30th January, 2003 

PRESENT 

THE HON’BLE MR. JUSTICE JASBIR SINGH 

For the Petitioner Mr. S. C. Kapoor, 

Senior Advocate, with 
S/Shri Ashish Kapoor and 
Mr. Rajneesh Chadwal, 

. Advocates 


For the Respondent : Mr. R. S. Cheema, 

Senior Advocate, with 
; S/Sliri M. L. Saggar, 
D.P. Singh and 
K. S. Nalwa, Advocates 


JUDGEMENT 

Jasbir Singh, J. j 

Petitioner, by filing this Election Petition, has 
challenged the election of respondents to Rajya Sabha 
(Council of States) from the State of Haryana, result of 
which was declared on March 18. 2002. Petitioner has 
averred that he wds registered as an elector at Sr. No. 535. 
Block No. 62, Mujjeggar Plot No. 9 A, Sector 6. Faridabad 
in die State of Haijyana, as such, he was eligible to contest 
election to Rajya'Sabha. It has further been averred that 
on occurring two vacancies in Rajya Sabha, which were to 
be filled up from the State of Haryana, a notification was 
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issued to fill up those vacancies vide which following 
schedule was fixed regarding election:— 

"Last date of nominations: March 14,2002 

Date of scrutiny : March 15,2002. 

Date of withdrawal: March 18,2002. 

Date of polling, if required: March 27,2002.” 

Petitioner has stated that he had been a Member of 
Indian Administrative Service and had about forty years 
of service to his credit. He was fifty-nine and a half years 
of age and was eligible to seek ‘voluntary retirement’ and 
accordingly he applied for the same through proper channel 
on March 13,2002. He also made a request that condition 
regarding notice period of three months for seeking 
'voluntary retirement' be waived of and his request be 
accepted forth-with. He had also relinquished the charge 
of the post, which he was holding at that time, since he 
was not holding any office of profit with the government 
as on March 13,2002, he was eligible to seek election to 
Rajya Sabha. His. request was duly received bv the 
Secretary to Government of India, Ministiy of Personnel, 
Public Grievances and Pension, Department of Personnel 
and Training. New Delhi (in short appointing authority) 
and also in the office of Chief Secretary to Government of 
Haryana at Chandigarh. He also sent an intimation to the 
above mentioned authorities regarding the fact that he 
had relinquished charge of the post of O.S.D., Land Use 
Board. Haryana. Chandigarh, in the after noon of March 
13. 2002. Petitioner has further averred that the cause for 
seeking voluntary retirement was the illness of his wife 
and other personal reasons. Petitioner further stated that 
after resigning, voluntarily, from his post, he filed his 
nomination papers to contest election of Rajya Sabha. In 
this petition, petitioner has further pleaded that on the 
date of scrutiny lie was present and had brought to the 
notice of Returning Officer the factum of his 'voluntary' 
retirement', rules governing such retirement, other 
conditions of service and also judgment of the apex Court 
reported as 2000(7) S.C.C. 390 but the Returning Officer 
showed total disregard to the All India Services (Deatli- 
cuni-Retirement Benefits) Rules. 1958 (in short 1958 Rules), 
All India Services (Conditions of Service-Residuary 
Matters) Rules. 1960 (in short 1960 Rules). Fundamental 
Rules of 1922. above mentioned ruling of the Hon’ble 
Supreme Court and rejected lus nomination papers on the 
ground that "sen ice of three months' notice” was a 
mandators’ condition and since that period had not yet 
expired, petitioner shall be demeed to be in Government 
service and as such he was disqualified to contest election 
in view of provisions of Article 102 (1) (a) of the 
Constitution of India. Petitioner has alleged that action of 
the Returning Officer, in rejecting his nomination papers, 
was noi justified as lhe Central Government in view of 
196(t Rules had power to relax the conditions and to waive 
off three months' notice period in case of an employee, 
who seeks voluntary retirement. Petitioner has further 
stated that since his nomination papers along with those 
of two other candidates w ere rejected, there was no 
contest, result was declared on March 18. 2002, and the 
respondents were wrongly declared elected as Members 
of the Rajya Sabha from the State of Hary ana. By making 
above mentioned allegations, petitioner has challenged 
the election of respondents on the ground that improper 
rejection of his nomination papers had vitiated their 


153 

election, which, as such, is required to be declared 
annulled. 

On scrutiny, election petition was found to have 
been filed within period of limitation and also found |to be 
in order. 

Upon notice, respondents appeared before this Court 
on July 31,2002 through their counsel. They then filed a 
joint written-statement controverting averments rtiade by 
the petitioner, preliminary objections were raised to the 
effect that averments contained in the election petition 
were vague, frivolous etc. and lacked material facts and 
particulars, as such, election petition was liable to be 
dismissed. It was further stated in the written-statement 
that nomination papers of the petitioner were rightly 
rejected by the Returning Officer since he was not q ualifi ed 
on the date of nomination and scrutiny to contest election 
in view of provisions of Article 102( l)(a) of the Constitution 
of India. As application of petitioner for ‘voluntary 
retirement’ was not accepted by the appointing authority, 
he was in service as on March 15, 2002, i.e., the dafe of 
scrutiny. Petitioner had not disclosed a material facias to 
on which date he had received communication regarding 
acceptance of his resignation. On merits also, respondents 
controverted specifically all the averments made by the 
petitioner. It was specifically denied that petitionee was 
eligible to seek voluntary retirement and he had applied 
for the same through proper channel on March 13, 2002, 
with a request to waive off notice period. It was also denied 
that petitioner had relinquished charge of his post and he 
was no longer holding any office of profit with the 
Government on the date of his nomination. It was further 
denied that petitioner was eligible to seek election to Rjajya 
Sabha. It was also denied that request of petitioner for 
voluntary retirement was duly received by the appointing 
authority and also by the Chief Secretary to Government 
of Haryana at Chandigarh. Respondents have further stated 
that at die time of scrutiny, petitioner was present and 
they raised an objection to the effect that since he, being 
in Government service, was holding an office of profit, he 
was disqualified to contest election to Rajya Sabha. That 
objection was upheld and his nomination papers were 
rejected. Respondents have also stated that mere moving 
an application for seeking voluntary retirement does not 
amount to an order of acceptance of resignation on March 
13, 2002., itself. Petitioner had nQt deposited an amount 
equal to salary' of three months in lieu of waiving notice 
period of three months. Respondents, by controverting 
all the averments made by tire petitioner and stating that 
the election petition was vague, lacked in disclosure of 
material facts and not disclose a complete cause of action, 
prayed that the election petition be dismissed. 

Petitioner filed replication to the written statement 
filed by respondents, wherein he controverted averments 
made in the written-statement and reiterated averments 
made by him in his election petition. 

On the pleadings of the parties and as suggested by 
their counsel, following issues were framed on September 
23,2002:— 

" 1. Whether petition lacks in material facts and does 
not disclose any cause of action? OPR 

2. Whether nomination paper of petitioner was 
wrongly rejected, if so, its effect? OPP 

3. Relief. 
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Counsel appearing for respondents then stated that 
respondents did not wish to lead any evidence OP issue 
No. 1 and prayed that matter be fixed for arguments op 
tliis issue and it be treated as preliminary issue. Counsel 
appearing for the petitioner had no objection to the prayer 
made by counsel for respondents. In view of consensus 
arrived at between the parties, matter was fixed for 
arguments on issue No. 1 as mentioned above, 

Shri R. S. Cheema. Senior Advocate, appearing for 
the respondents, has vehemently contended that election 
petition filed by the petitioner is vague, it does not disclose 
material facts and as such does not constitute a complete 
cause of action on the basis of which any relief can be 
given to him. He. in that regard, lias referred to provisions 
of Section83(l)(a) of Representation of Peoples Act. 1951 
(in short 1951 Act). To further support his argument, he 
has stated that in this election petition, petitioner has 
nowhere stated as to on which date his resignation letter 
was accepted by the competent authority. It has also not 
been mentioned as to whether his request for voluntary 
retirement was accepted and if so, on which date. It lias 
nowhere been stated as to whether the petitioner had 
received any communication in that regard from the 
Government Shri Cheema has further argued that unless 
these material facts are disclosed, no relief can be given to 
the petitioner, even if there is no denial/rebuttal by the 
respondents. He has also argued that reliance of petitioner 
upon 1958 Rules and i960 Rules does not disclose, as to 
whether mere submission of request for voluntary 
retirement, is sufficient, and no further acceptance is 
needed by the competent authority. Since the petitioner 
has failed to mention any legal provision, on the basis of 
which it could be presumed that voluntary resignation 
would become effective, the movement It is tendered, by 
operation of law and no further action was needed by the 
competeni authority, the petition is vague and lacks 
material facts and as such is liable to be rejected keeping 
in view provisions of Order VI Rule 16 and Order VII Rule 
11 of the Code of Civil Procedure. He has also referred to 
various judgments of Hon ble Supreme Court to contend 
that once it is found that an election petition lacks material 
facts and does not disclose a complete cause of action, it 
can be rejected summarily. 

Arguments raised by Shri Cheenia hav e vehemently 
been controverted and refuted by Shri S. C. Kapoor. Senior 
Advocate, appearing on behalf of the petitioner. He has 
stated that election petition contains full particulars and 
facts, on the basis of which relief can be granted to the 
petitioner. He has stated that before submitting his 
nomination papers, the petitioner had sent his request for 
voluntary retirement with a prayer that condition of three 
montits' period notice be relaxed in his case. Petitioner 
has speeificaiiy stated in his petition that he was eligible 
to contest election to Rajya Sabha on the date of scrutiny 
of his nomination papers, which were improperly rejected 
by the Returning Officer. He further contended that all 
material facts and particulars have been pleaded in this 
petition. Further facts can be proved at the time when the 
evidence w ill be led by the petitioner. At this stage, since 
written statement filed by respondents is not to be taken 
note of. election petition cannot be rejected summanlv, 
Shri Kapoor referred to 1958 Rules and 1960 Rules to say 
that after submission of his request for voluntary 
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retirement, petijioner was out of service and was not 
holding any office of profit under the Government mid as 
such rejection of his nomination papers was not justified. 
Shri has Referred to judgments of their Lordships 

of the Supreme £puft in A run Kumar Bose versus Mohd. 
Furkan Ansari and others . A.I.R. 1983 Supreme Court 
13 M.Ashwani Kumar Sharma versus Yaduvansh Singh 
(Wfl Others A.I.k. 1998 Supreme Court 337, A iahendra 
Pol Versus ftflm A Monger and others . (2000) 1 

Supreme Court (Eases Ramachandran versus R. V. 

Janakimtwtn and others, (1999) 3 Supreme Court Cases 
267. lo contend that since election petition filed by 
petitioner discloses nil necessary material fac(s and 
particulars and complete ppusg of action, the same is 
required to be proceeded further and cannot be rejected at 
tins stage- | 

Before taking note of arguments ang counter 
arguments addressed by counsel for (he parlies, i( is 
necessary to refer to certain provisions of the Constitution 
of India, 1951 Apt, 1958 Rules and I960 Rules relied upon 
by counsel for t|ic parties. 

Article 84 of the Constitution of India deals with 
qualifications of a person, who intends to be a Member of 
Parliament. Artjcle 102 of the Constitution of India refers 
to 4isqu<riifica|tions for membership of cither house 
of Parijaippfl). Relevant port ion of Article 102(1 )(n) reads 
as underj 

* 102(1) A person shall be disqualified for 
being chosen as, and fpr being, a member of either 
House ofjparliament—ifhe holds any ... Office of 
profit Udder the Government of India or the 
Government of any State, other than on office 
declared f)y Parliament by law not to disqualify its 
holder.*' i 

Part VI jof Chapter II of 1951 Act deal with 
presentation of election petitions. Section 80 envisages 
that no eleetipij shall be called in question except by way 
of election pelirion presented in accordance with the 
provisions of 0(is Part. Section 81-A of 1951 Actprovides 
that High Couft having jurisdiction shall try an election 
petition. Sec(ioh8t ofl 951 Act provides that election can 
be called in question on the basis of grounds as specified 
in Sections 1(H) and 101 of the 1951 Act by any candidate 
to that election or by any elector. It also envisages that 
election petiliojn is required to be filed within 45 days from 
the date of ejection of a returned candidate. It also 
enumerates conditions which are necessary to be fulfilled 
at the time of filing of an election petition. Section 82 lays 
dow n as to who are the persons, necessary to be impleaded 
as respondent^ in nndeetion petition. Section 83 of the 
1951 Act deais with contents of an eiection petition, which 
reads as under :— 

-83. Goiitents of petition.—(1) An election petition- 

fa) silail contain a concise statement of the 
material facts on which the petitioner relies; 

(b) shall set forth full particulars of any comipt 
practice that the petitioner alleges, including 
as full a statement as possible of the names of 
tlje parties alleged to have committed such 
c 0 miptj>ractice and the date and place of the 
commission of each such practice; and 

(c) shall be signed by the petitioner and verified 
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in the manner laid down in the Code of Civil 
Procedure. 1908 for the verification of 
pleadings: 

(Provided that where the petitioner alleges any 
corrupt practice, the petition shall also be 
accompanied by an affidavit in the prescribed 
form in support of the allegation of such 
corrupt practice and the particulars, thereof.) 

(2) Any schedule or annexure to the petition shall 
also be signed by the petitioner and verified 
in the same manner as the petition.” 

Section 84 of 1951 Act discloses the relief which can 
be claimed by a petitioner. Section 87 clearly envisages 
that every election petition shall be tried by the High 
Court as nearly as may be in accordance with the 
procedure applicable under the Code of Civil Procedure, 
1908 for tfie trial of suits. It also envisages that provisions 
of Indian Evidence Act, 1872, shall subject to the 
provisions of 1951 Act be deemed to apply in all respects 
to trial ofanelectionpetition. Section 100 of 1951 Act lays 
down the grounds on the basis of which an election of a 
returned candidate can be challenged and declared to be 
void. Relevant provisions of this Section read as under:— 
"100. Grounds for declaring election to be 
void.—(1) Subject to the provisions of sub¬ 
section (2) if (the High Court) is of opinion 

(a) XXX XXX XXX 

(5) XXX XXX XXX 

(c) that any nomination has been improperly 
rejected;'” 

XXX XXX XXX 

The High Court shall declare the election of 
the returned candidate to be void. 

XXX'' 

Section 101 of 1951 Act envisages the grounds on 
which a candidate other than returned candidate may be 
declared to have been elected. Other provisions are not 
relevant for disposal of this election petition and as such 
need not be referred. 

Rule 16 of 1958 Rules relating to death-cum-retirement 
benefits of Members of service, to which petitioner 
belongs, envisages that a member of the Sendee may, after 
giving at least three months previous notice in writing, to 
the State Government concerned, retire from service on 
the date on which such member completes thirty years of 
qualifying service on the date on which such member 
attains fifty years age or on any date thereafter. Sub-rule 
(2) of Rule 16 of 1958 Rules reads as under:— 

"(2) A member of the Sendee may, after giving at 
least three months previous notice in writing, to 
the State Government concerned, retire from 
service on the date on which such member 
completes thirty years of qualifying service on 
the date on which such member, attains fifty years 
age or on any date thereafter to be specified in 
the notice: 

Provided that no member of the Sendee under 
suspension shall retire from service except with 
the specific approval of the State Government 
concerned. (2-A) A member ofthe service may, 
after giving three months previous notice in 


writing to the the State Government concerned, 
retire from sendee on the date on which he 
completes 20 years of qualifying sendee or any 
day thereafter to be specified in the notice: 
Provided that a notice of retirement given by a 
member of the sendee shall require acceptance 
by the State Government concerned if the date of 
retirement on the expiry' of the period of notice 
would be earlier than the date on which the 
member of the Senice could have retired from 
senice under sub-rule (2)”. 

Rule 3 of 1960 Rules lays down that in case of undue 
hardship regarding application and conditions of service. 
Central Government may relax requirement of the Rules or 
Regulations as the case may be. Sub Rule (ii) of Rule 3 of 
1960 Rules reads as under:— 

“3. Power to relax rules and regulations in certain 
cases.—Where the Central Government is 
satisfied that the operation of 

(i) any rule made or deemed to have been made 
under the All India Services Act, 1951 (61 of 
1951), or 

(ii) any regulation made under any such rule, 
regulating the conditions of service of persons 
appointed lo an All India Service causes undue 
hardship in any particular case, it may, by order, 
dispense with or relax the requirements of that 
rule or regulation, as the case may be, to such 
extent and subject to such exceptions and 
conditions as it may consider necessary for 
dealing with the case in a jusl and equitable 
manner.” 

By now it is an established law by plethora of 
judgments of Hon’ble Supreme-Court that to succeed in 
an election petition, the petitioner is supposed to state 
all the material facts, i.c. facts which, if established, 
would give to the petitioner the relief, which he is 
seeking. These material facts should be such that in case 
respondent has not put up appearance, the Court oould 
have been in a position to give a verdict in favour of 
election petitioner. It is also established law that unless 
election petition discloses a complete cause of action on 
the basis 9 f material facts, it cannot proceed further. It 
is also known by now that at this stage. Court is required 
to examine election petition without looking into written 
statement or denial by respondents and the Court can 
reject the petition, if it docs not disclose a cau$c of 
action. As such the Court at this stage is supposed to 
look into election petition only and nothing else. It is 
also an established law that no amount of evidence can 
cure basic defect in the pleading. In this case, allegation 
of respondents is that since petitioner has failed to state 
material facts regarding acceptance of his voluntary, 
resignation by competent authority, no relief can be 
granted to him. 

To see whether petitioner has disclose material 
facts and election petition constitutes a complete cause 
of action, it is necessary to look into the averments made 
by the petitioner in this election petition. Relevant 
paragraphs No. 3 to 7 of election petition read as 
under.— 

"3. THAT the petitioner, who belonged to 
Indian Administrative Service and had put in 
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about 40 years of Government service and was 
aged 59-1/2 years and, thus, fully eligible to seek 
voluntary retirement, applied for the same 
through proper channels on 13th March, 2002, 
with a request to waive of the condition of 
notice period and sought that he be retired 
forthwith with effect from 13th March, 2002 
afternoon and also relinquished the charge. 
The petitioner was, therefore, no longer holding 
any office of profit with the Government and 
was, thus fully eligible to seek election to the 
council of States (Rajya Sabha). This request 
of the petitioner was duly received by Secretary 
to Government of India, Ministry of Personnel, 
Public Grievances & Pensions, Department of 
Personnel and Training, New Delhi (hereinafter 
called die “APPOINTING AUTHORITY”) and in 
die office of the Chief Secretary to Government 
of Haryana, Chandigarh and the petitioner 
relinquished the charge of the office of O.S.D 
Land Use Board. Haryana, Chandigarh, in the 
afternoon of 13th March, 2002, and information 
to this effect was also given to Appointing 
Authority and Chief Secretary to Government 
of Haryana, Chandigarh. 

4. THAT it may be stated here that Smt. Kamla 
Sangwan wife of the petitioner was suffering 
from various ailments including chronic Renal 
Failure, Tubercular Generalized 
Lymphadenopathy, Left Tubercular Optic 
Neuritis and remained indoor patient in Batra 
Hospital and Medical Research Centre, New 
Delhi, during the period September 2001 to 
February 2002 for 80 days and was almost bed 
ridden ever after having been discharged from 
the hospital. She required personal care at 
home. It may also be stated here that to look 
after his wife, the petitioner remained on earned 
leave during the period commencing from 10tli 
September. 2001, to 22nd February, 2002, for a 
total period of 103 days and it was due to this 
and other personal reasons that the petitioner 
was prompted to seek voluntary' retirement and 
had also requested for waiving the period of 
notice. It may also be stated here that the 
petitioner was otherwise also going to super¬ 
annuate on 31st October, 2002. 

5. THAT the petitioner was, thus fully eligible 
to seek election to the Council of States from 
the State of Haryana as he was no longer 
holding any office under the Government 
having voluntary retired on i3Lri March, 2002. 
The petitioner submitted his nomination papers 
to the Returning Officer duly proposed by a 
requisite number of the members of the 
Legislative Assembly. It may be stated here 
thai the members of the Haryana Vidhan Sabha 
constitute the Electoral coliege for election of 
the members to the Council of States. 

6. THAT at the time of scrutiny, the petitioner 
was present and not only brought to the notice 
of the Returning Officer the relevant provisions 
of the Rules pertaining to voluntary retirement 


and othejr conditions of service but also cited a 
judgment of the Apex Court Reported (2000) 7 
SCC 390 but the Returning Officer in total 
disregard of the All India Services Death-cum- 
Retiremont Rules, 1958, the All India Services 
(Conditions of Service Residuary Matters) 
Rules, I960, Fundamental Rules of 1922 and 
ruling of the Apex Court held that the service 
of three months notice was a mandatory 
condition and since the period of notice had not 
expired, pe petitioner shall be deemed to be in 
Government service and, consequently rejected 
the Nonination papers of the petitioner holding 
him to pe disqualified within the meaning of 
Article 102 (l)(a) of the Constitution of India. It 
may be ptated here that the All India Services 
(Conditions of Service Residuary Matters) 
Rules, lb60, specifically provide for the power 
of the Central Government to make rules and 
regulations for matters pertaining to the 
conditions of service and also bestow power on 
the Government to dispense with or relax the 
requirement of any rule om regulation. 
Fundamental Rules, which are applicable to all 
the civil servants also specifically provide for 
power pf the Government to waive three 
months!notice . The Returning Officer also 
ignored* all these provisions. 

7. THAT the petitioner, as submitted above, 
was fulljy eligible and his nomination paper has 
been improperly rejected by the Reluming 
Officer.” 

It is evident from the reading of above mentioned 
paragraphs of election petition that petitioner was a 
Member of Indiajn Administrative Service. He had put in 
about fourty years of Service and was aged about 59‘/ 2 
years. He sent (his request for voluntary retirement 
through letter djtted March 13, 2002, addressed to the 
Secretary to Government of India, Ministry of Personnel 
at New Delhi. Hje also relinquished his charge on March 
13, 2002 (A.N.) and intimated that fact to the Chief 
Secretary to Government of Haryana, Chandigarh, vide 
letter dated Marph 13, 2002. He then filed his nomination 
papers, which were rejected by the Returning Officer on 
March 15, 2001. He claimed that he was eligible to 
contest election to Rajya Sabha having voluntarily 
retired from service on March 13, 2002. Order passed by 
the Returning Officer has not been placed on record 
However, it is apparent from die averments as mentioned 
above dial his domination papers were rejected by the 
Returning Officer on the ground that since period of 
three months njotice had not then expired, he would be 
deemed to be iiji service and was not eligible to contest 
in view of thejprovisions of Article 102(l)(a) of the 
Constitution ofjlndia. 

Now it isjto be seen whether on die basis of these 
averments alone, widiout looking into written statement, 
any relief can be given to the peddoncr. As per provisions 
of Article 102 (I )(a) of die Constitution of India, to hold an 
office of profit inderdie Government, is a disqualification 
to contest election to Rajya Sabha. It is not coming out 
from die records as to whether petitioner was not holding 
office of profit with the Government on the daie of 
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scrutiny? Whether by mere forwarding his voluntary 
retirement letter, he ceases to be a Government servant? 
Certain facts^which are material, are not coming out from 
the pleadings. Petitioner has not disclosed as to when his 
letter dated March 13,2002 seeking voluntary retirement 
was received by the competent authority at Delhi? Whether 
his request for voluntary retirement was accepted or not? 
If accepted, on which date? Petitioner has also failed to 
disclose a material fact as to whether his request for 
relaxation qua mandatory provision of three months’ notice 
period was accepted by the competent authority or not 7 A 
conjoint reading of Rule 16(2) of 1958 Rules and Rule 3(ii) 
of I 960 Rules (upon these Rules reliance was placed by the 
petitioner before the Returning Officer and before this Court 
also) clearly indicates that for a Member of Service, to get 
voluntary retirement, it is mandatory to give at least three 
months’ prior notice in writing after he had attained other 
requisite qualifications to retire, voluntarily. That condition 
can be relaxed in case undue hardship is shown in a 
particular case. It is apparent from the letter dated 
March 13,2002 that after asking for voluntary retirement 
due to compelling circumstance petitioner had made a 
request to waive of condition of notice period. Relevant 
portion of the letter reads as under:— 

"1 am due for retirement on 31-10-2002, but due to 
certain compelling personal circumstances, I am 
unable to continue in service any longer. I, 
therefore, seek voluntary' retirement forthwith from 
today i.e. 13-3-2002 A.N. 

Y'on are requested to waive off the condition fornotice 
period and accept my request for voluntary to retirement.” 

A bare reading of contents of above mentioned letter 
indicates no undue hardship. Under these circumstances, 
it cannot be presumed that competent authority was bound 
to accept his letter of voluntary resignation. From the 
pleadings of the election petition, it is not coining out as to 
what was the undue hardship on the basis of which 
petitioner had claimed relaxation of three months’ 
mandatory period qua notice before voluntary retirement. 

Since material facts, referred to above, were not 
disclosed in the election petition, this Court feels that 
necessary’ relief cannot be given to the petitioner. There is 
a vacuum. Petitioner, after contending that he had tendered 
his resignation and asked for relaxation of Rules regarding 
three months notice period, has not made any further 
averment whether infact that request was allowed and 
resignation was accepted ? If so, on which date? Unless 
that comes out from the records, petitioner cannot be 
presumed to be eligible tec cwhtasielection as on the date 
of scrutiny. bnn-v, 

Their Lordships of the Supreme Court, after 
discussing various judgments on die subject, in Hari 
Shanker JTain versus Sonia Gandhi. (2001) 8 Supreme Court 
Cases 233. in paragraphs 23 and 24 opined as under:— 

"23. Section 83(l)(a) of RP A, 195! mandates that 
an election petition shall contain a concise 
statement of the material facts on which the 
petitioner relies. By a series of decisions of this 
Court, it is well settled that the material facts 
required to be stated are those facts which can be 
considered as materials supporting the allegations 
made. In other words, they must be such facts as 


would a basis for the allegations made in the 
petition and would constitute the cause of action 
as understood in the Code of Civil Procedure, 
1908. The expression “cause of action” has been 
compendiously defined to mean every fact which 
it would be necessary the plaintiff to prove, if 
traversed, in order to support his right to the 
judgment of court. Omission of a single material 
fact leads to an incomplete cause of action and 
the statement of claim becomes bad. The function 
of the party is to present as full a picture of the 
cause of action with such further information in 
detail as to make the opposite party understand 
the case he w ill have to meet. [See Sam ant N. 
Balkrishna v. George Fernandez, (1969) 3 SGC 
238: (1969)3 SCR 603, Jitender Bahadur Singh v. 
KrishnaBehari, (1969)2 SCC433], Merely quoting 
the words of the section like chanting of a mantra 
does not amount to stating material facts. Material 
facts would include positive statement of facts as 
also positive averment of a negative fact, if 
necessary. In V.S. Achuthanandan v. P.J. France 
(1999) 3 SCC 737, this Court has held, on a 
conspectus of a series of decisions of this Court, 
that material facts are such preliminary facts which 
must be proved at the trial by a party to establitfi 
existence of 1 a cause of action, ftwlure to plead 
“material facts” is fatal to the election petition 
and no amendment of the pleadings is permissible 
„ to introduce such material facts after the tipie limit 
prescribed for filing the electionpetition. 

24. It is the duty of the court to examine the 
petition irrespective of any written statement or 
denial and reject the petition if it does not disclose 
a cause of action. To enable a Court to reject a 
plaint on the ground that it does not disciose a 
cause of action, it should look at the plaint and 
nothing else. Courts have always for owned upon 
vague pleadings, which leave a wide scope U> 
adduce any evidence. No amount of evidence can 
cure basic defect in the pleadings.” 

It is clear from leading of pleadings in this case that 
die election petition lacks in disclosing material fact. An 
election petition is based upon rights, which are purely 
creature of a statute and if statute requires a particular 
thing to be done in a particular manner and if any provision 
of the statute is mandatory. Court cannot exercise any power 
to waive non-compliance of the same. Section 83 (1 )(a) of 
1951 Act mandates that an election petition shall contain l 
concise statement of material facts, on which petitioner 
relies. In this case, this Court feels that petitioner has failed 
to comply with above mentioned provisions of the Statute; 
.which have been held to be mandatory by their Lordsliipt 
of the Supreme Court in Shri Udhav Singh versu$ 
Mathav Rao Scindia. (1977) 1 Supreme Court Cases 511 . Ii) 
that judgment, their Lordship of the Supreme Court after 
referring to the provisions of Section 83 of the 1951 Act iit 
paragraphs No. 41 and 42 opined as under:— 

“41. Like the Code of Civil Procedure, this section 
also envisages a distinction between “material 
facts’ and “materialparticulars”. Clause(a) of Sub¬ 
section (1) corresponds to Order 6, Rule 2, while 
clause (b) is,analogous to Order 6, Rules 4 and 6 
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of the Code. The distinction between “material 
facts” and “material particulars” is important 
because different consequences may flow from a 
deficiency of such facts or particulars in the 
pleading. Failure to plead even a single material 
fact leads to an incomplete cause of action and 
incomplete allegations of such a charge are liable 
to be struck off under Order 6 Rule 16, Code of 
Civil Procedure. If the petition is based solely on 
those allegations, which suffer fromlack of material 
facts, the petition is liable to be summarily rejected 
for want of a cause of action. In the case of a 
petition suffering from a deficiency of material 
Particulars, the court has a discretionto allow the 
petitioner to supply the required particulars even 
after the expiry of limitation. 

42. All the primary facts, which must be proved at 
the trial by a party to establish the existence of a 
cause of action or his defence, are " material facts . 

In the context of a charge of corrupt practice, 
"material facts” would mean all the basic facts 
constituting the ingredients of the particular 
corrupt practice alleged, which the petitioner is 
bound to substantiate before he can succeed on 
that charge. Whether in an election petition, a 
particular fact is material or not, and as such 
required to be pleaded is a question which 
depends on the nature of the charge levelled, the 
ground relied upon and the special circumstances 
of the case. In short, all those facts which are 
essential to clothe the petitioner with a complete 
cause of action, are "material facts” which must 
be pleaded and failure to plead even a single 
material fact amounts to disobedience of the 
mandate of Section 83(1 )(a).” 

The contention of Shri S.C. Kapoor, Senior 
Advocate, that tire petitioner was eligible to contest the 
election, in dispute, and he had disclosed all material facts 
in his election petition on the basis of which relief claimed 
can be .given to him is devoid of any force. As has been 
discussed in the earlier parts of this judgment, this election 
petition lacks in disclosing material facts. Reliance by Sim 
Kapoor on Anm Kumar Bose's case (Supra) and Ashwani 
Kumar's case (Supra) is not justified. In those cases, their 
Lordships of the Supreme Court found it, as a matter of 
fact that election petition does disclose material facts and 
complete cause of action, on the basis of which relief, in 
the absence of any opposition, could have been granted 
to the petitioner therein. With due respect, ratio of above- 
mentioned judgments is not applicable to the facts of this 
case Similarly, judgment of their Lordships of the Supreme 
Court in Mahendra Pal s case (Supra) rather supports the 
case of the respondents. In that judgment their Lordships 
of the Supreme Court opined that failure to implead even a 
single material fact leads to an incomplete cause of action 
and incomplete allegation of such a charge are liable to be 
struck off under Order VI Rule 16 of the Code of Civil 
Procedure. In D. Ramachandran’s case (supra), their 
Lordships of the Supreme Court found, as a matter of fact, 
that some of the allegations in that election petition were 


bereft of material fjicts and did not disclose a cause of 
action. Their Lord ;hips opined that averments in the 
election petition could not be dissected into several parts 
■and it was not perm tssible to look into whether each part 
disclosed a complet 5 cause of action or not. This is not the 
situation in the cose h hand. As has been discussed earlier, 
even if averments n ade in the petition are presumed to be 
correct without look ng into wntten-statement, relief prayed 
for can not be grant ;d to the petitioner. 

After arrivin ’ at above conclusion, whether is it 
justified to proceei 1 further and record evidence in this 
election petition or o dismiss it at this stage, is a question, 
to be deliberated a id answered. Their Lordships of the 
Supreme Court in S hri Udhav Singh’s case (supra) opined 
that failure to pleac even a single material fact leads to an 
incomplete cause o f action and incomplete allegations of 
sucha charge are li iblc to be struck off To the same effect 
is the opinion exp essed in Azhar Hussain versus Rajiv 
Gandhi. AIR 1986 Supreme Court 1253, in which it was 
opined that the cor tention that even if the election petition 
is liable tobe dismi ised ultimately it should be so dismissed 
only after recordir g evidence and not at the threshold is 
thoroughly misconceived and untenable 
argument.”’it was hlso opined that if the facts of the case 
and law so require[ the controversy in election petition is 
requitted to be setjat rest at the earliest.” 

In this case, petitioner has failed to aver and plead 
that liis resignat on was accepted by the competent 
authority before <he date of scrutiny and his prayer to 
waive off notice period of three months before seeking 
voluntary retirement was actually accepted. Even during 
arguments, no ordpr accepting the request of petitioner for 
voluntary retirement was placed on record. Non-disclosure 
of above-mentioried material fact goes to the root of the 
case and as per established practice, it cannot even be 
allowed to be rectified evtt by allowing the petitioner to 
amend his petitiok In the absence of disclosure of above 
mentioned material facts, petitioner cannot be deemed to 
be eligible to contest election and shall be presumed to 
have suffered disqualification.as envisaged under Article 
102, Sub-sectionj(l) of the Constitution of India, i.e., he 
was holding an ofjfice of profit under the Government as on 
the relevant dat^e. This Court feels that allowing the 
petitioner to leadjevidence in support of his petition will be 
a futile exercise, jrhis Election Petition, in view of the facts 
of the case, is bojind to fail even after that. 

In view ofriitio of judgments mentioned above and 
facts of the case, issue No. 1 is decided in favour of 
respondents and against the petitioner. Consequently, 
election petition fails and the same is dismissed with no 
order as to costs. 


January' 30,2003J 


JASBIR SINGH. JUDGE 
[No. 82/CS-HR/27/2002/2003] 
By Order. 

SHARAN PAL SINGH, Secy. 
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